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CONSULTATION ON PROPOSED AMENDMENTS 

1.1 SUMMARY 
NZX received two written submissions on the NZX Discipline Rule Review consultation paper released on 27 June 2008.  

This document is an exposure draft and contains a summary of the policy decisions NZX has made after consideration of the 

submissions.    

NZX is now seeking comments on the policy decisions that have been made, before finalising amendments to the NZX 

Discipline Rules (the ÒRulesÓ) for submission to the Minister of Commerce in accordance with the Securities Markets Act 

1988.   

 

1.2 PURPOSE OF THIS RULES REVIEW 
NZX Discipline ("NZXD") has been in operation for four years.  While the operation of NZXD over that period has been 

successful, NZX Regulation ("NZXR") considers improvements could be made to the Rules. 

Accordingly, NZXR decided to conduct a review of those Rules, targeted at areas to improve the efficiency and operation of 

NZXD. The proposals contained in the consultation paper were prepared in consultation with NZXD. 

NZXR has also considered matters raised by the Securities Commission when conducting this review. 

 

1.3 COMMENTS 
Two written submissions were received in total, one from the Securities Industry Association (ÒSIAÓ) and the other from NZX 

Discipline.  No written submissions were received from NZX Issuers, although the Listed Companies Association (ÒLCAÓ) 

did make oral comments.    

 

1.4 SUBMISSIONS AND CONSIDERATION 
NZX will be accepting comments on the drafting of the exposure draft up until 5:00pm, Friday 26 September 2008.  While 

NZX accepts feedback on the Rules at any time, it does not plan to revisit the policy decisions made.   

NZXR would prefer comments to be provided in electronic format.  NZXR reserves the right to publish comments received.  

If you do not wish your comments to be made public, please indicate this in your comments.  Those responding to this 

consultation paper are asked, as part of their response, to identify specifically the section, rule and paragraph number on which 

they are commenting.  

Please address any comments to:  

Garth Stanish  

NZX Regulation  

NZX Limited  

PO Box 2959  

WELLINGTON  

Fax:  (04) 473 3181  

Email:  garth.stanish@nzx.com    
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Following consideration of comments on the drafting of the amendments, NZX will finalise the amendments for submission to 

the Minister of Commerce in accordance with the Securities Markets Act 1988 (Òthe Securities Markets ActÓ).  Under the 

Securities Markets Act, the Minister may disallow all or part of a Rule change within 40 working days after receiving it, but 

only if the Minister is satisfied that:  

 (a) it is in the public interest to do so; or 

 (b) the proposal affects continuous disclosure rules and the proposal does not achieve the purpose of subpart 1 of 

Part 2 (the continuous disclosure provisions) of the Securities Markets Act.  

Before determining whether or not to disallow the proposed change, the Minister must seek the advice of the Securities 

Commission.  

NZX will notify the expected commencement date of the rule changes in due course, but given the statutory process the 

commencement date will be at least 40 working days after the amendments have been submitted to the Minister of Commerce.    

 

1.5 Timeline  

 

Release of Exposure Draft Taking        29 August 
Into Account Submissions Received.       
 
Comments on Exposure Draft Due .             26 September 

 
NZX Submission of amended rules to Minister     10 October 
Of Commerce (in accordance with section 36KJ of  
the Securities Markets Act 1988). 
 
Expiry of Disallowance period.               5 December 
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2.  SUMMARY OF SUBMISSIONS  

NZXD 

Rule  

Description 

of Rule 

Proposed Amendment(s)  Submissions on Rule Policy Decision 

Various  Name of NZX 
Discipline 

NZX proposes that NZX Discipline be renamed as NZ 
Markets Disciplinary Tribunal (NZMDT).  Amendments 
will need to be made throughout the Rules to reflect this. 

SIA: confusion may arise if the 
disciplinary body is renamed as it is not 
clear that it relates to NZX markets. 
Suggest renaming ÒNZX Markets 
Independent Disciplinary TribunalÓ.  
 
NZXD:  the proposed change is 
supported. 
 

NZX considers that the amendment as 
originally proposed should be adopted. 
Whilst it understands the position of 
the SIA, it considers that the proposed 
name gives a clear indication of its 
function whilst emphasising the 
independence of the body from NZX. 
 

4.1 Ancillary 
Powers  

Rule 4.1 should be amended as follows: 

At the end of Rule 4.1 the following shall be inserted: 

and shall have all necessary or desirable ancillary powers 
to give full effect to the specific powers set out in this 
NZX Discipline Rule 4 including the power for NZX 
Discipline to determine its own processes and procedures 
to the extent that such processes and procedures are not 
set out in these NZX Discipline Rules. 

SIA: the proposed amendment is 
supported.  

NZX adopts the proposed amendment.  

4.1 Ancillary 
Powers 

Rule 4.1 should be amended as follows: 

After   Rule 4.1(h) the following shall be inserted: 

(i)  consider issuing Practice Notes addressing the 
process, procedure, and approach of NZX Discipline in 
accordance with Rule 4.1 and may publish those Practice 
Notes on NZXÕs website (www.nzx.com) in conjunction 
with a summary of the practice note that may be released 
to Market Participants and Listed Issuers via NZXÕs 
market announcement platform. 

SIA: the proposed amendment is 
supported. 

NZX adopts the proposed amendment.  
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5.5 Service  It is proposed that the following rule be introduced:  

 

5.18 Service: Service shall be deemed effective by 

personal service of the statement of case, or by 

leaving the same either at the respondent's last 

office address advised to NZX during business 

hours or the Respondent's last place of residence 

as reflected in NZX records, or upon mailing the 

same to the Respondent at the aforesaid office 

address or place of residence.  Following such 

service, NZX Discipline shall then have 

jurisdiction upon receipt of the statement of 

case. 

SIA: If NZX remains of the view that all 

Employees of Market Participants are 

subject to the NZX Participant and 

NZX Discipline Rules, then deemed 

service is not appropriate in respect of 

any individual Employee of a Market 

Participant where that Employee has not 

entered into a personal contract or 

agreement to be subject to NZX 

Discipline.  Confirmation of receipt 

should be required for such individuals 

to ensure that the individual Employee 

is made fully aware of the potential 

action in the absence of any other legal 

or contractual agreement to be subject to 

NZX Discipline.  

 

In any event, deemed service should 

only be allowed where reasonable efforts 

have been made to complete personal 

service. 

NZX notes that while the actions of 

employees can form the subject matter 

of a case, only a Listed Issuer, Market 

Participant or NZX Advisor can be a 

Respondant to an NZXD proceeding.  

NZX also notes that deemed service 

will only occur after the normal 

methods of service set out in Rule 5.18 

have ben unsuccessful.  Accordingly. 

NZX does not support the submission 

of the SIA and will adopt the proposed 

amendment. 

5.6 & 6.4  Filing of 

Statement of 

Case and 

Statement of 

Response  

Rules 5.6 and 6.4(a) should be amended as follows: 

5.6 The Respondent may, within 10 Business Days of 

receipt of a statement of case provided under 

NZX Discipline Rule 5.5 or such other period as 

directed by the Chairperson (or in his or her 

absence the Deputy Chairperson) on the request 

of that Respondent submit to NZX and NZX 

Discipline a statement in response setting out: 

…[all requirements remain the same except for]  

(e) copies of all documents…;  or 

(f)    file a notice requesting more time to file a 

SIA: the proposed changes are 

supported. 

 

NZXD: the decision times relating to 

individual cases should be determined 

by the chairman of the Division rather 

than the chairman of NZX Discipline. A 

provision should also be included giving 

power to truncate the new extended 

time frames where the chairman of the 

division thinks fit and advises the 

relevant parties.  

 

The notes to the Rules should include a 

NZX adopts the submission of NZXD 

that the decision times relating to 

individual cases should be determined 

by the chairman of the Division rather 

than the chairman of NZX Discipline.   

 

NZX also adopts the submission of 

NZXD regarding the power to truncate 

the timeframes should urgency require 

it, although notes that it would expect 

this power to be used sparingly, 

especially given the already short 

timeframes  set out in the Rules. 
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statement of response with NZX Discipline 
within 8 Business Days setting out why 
additional time is required. 

6.4 NZX Discipl ine Rules for Ful l  Hearing: 
NZX Discipl ine Rule 5.5 to 5.17 relating to 
a Summary Hearing shall, with appropriate 
modifications, apply to a Full Hearing, except 
that: 

           (a)       NZX Discipl ine Rule 5.6 shall be 
amended such that the Respondent must provide 
its statement of response to NZX no later than 20 
Business Days after receipt of a statement of case 
from NZX or such other period as directed by the 
Chairperson (or in his or her absence, the Deputy 
Chairperson); 

 

specific provision stating that the power 
to shorten the default times should be 
exercised where urgency requires it.  

5.6A NZX Right of 
Response 
folowing 
Receipt of 
Statement of 
Response 

The proposed rule below is designed to give parties an 
opportunity to re-plead their statement of case or 
response with the leave of NZXD: 

5.6A Amendment to Statement of Case or 
Statement of Response 
 

(a) Filing of an amended statement: 

(i) Any party may at any time before a 
hearing seek leave from NZX 
Discipline to file an amended 
statement of case or response with 
NZX Discipline and serve a copy 
thereof on the other party. 

(ii)  An amended statement may 
introduce a fresh claim whether or 
not that claim has arisen since the 
filing of the statement of case, or a 
fresh ground of defence, whether as 
an alternative or not.                                                             

 (ii i) Where an amended statement 
introduces a fresh claim, if the other 

SIA: the proposed changes are 
supported. 
 
NZXD: it would be better if NZX, 
following receipt of a Statement in 
Response, had two explicit options. One 
being to amend its Statement of Case 
(and proposed Rule 5.6A provides for 
that) and the other option, often used 
and often preferable, being that NZX 
simply files a rejoinder to the Statement 
in Response commenting on key 
features in the latter document.  In 
many cases that will be the preferred 
written response as far as NZX 
Disciplin e is concerned. 
 
The proposed new Rule 5.6A refers to a 
right to amend a statement Òbefore a 
hearingÓ.  It is unclear when the cut off 
point is in the case of a Summary 
Hearing.  Adequate time needs to be 
allowed for NZX to consider the 

NZX adopts the submissions of NZXD 
that two explicit options be given to it 
after receipt of a Statement of Case. In 
respect of a summary hearing, the cut 
off point will be provided explicitly to 
be two business days after NZX 
receives a Statement of Response.  In 
NZXÕs view the Summary Hearing 
commences when the division 
members first discuss the proceeding. 
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           fresh ground of defence, whether as 

an alternative or not.                                                             

 (iii) Where an amended statement 

introduces a fresh claim, if the other 

party wishes to file and serve a 

defence thereto, it must be done 

within 3 Business Days after the day 

on which the amended statement is 

served on him, or within such other 

time as directed by NZX Discipline. 

(iv) Where an amended statement does 

not introduce a fresh claim, the other 

party (if he or she so wishes) may, 

within 2 Business Days after the day 

on which the amended pleading is 

served on him, or within such other 

period as directed by NZX Discipline 

file and serve an amended response 

thereto. 

 

 

right to amend a statement “before a 

hearing”.  It is unclear when the cut off 

point is in the case of a Summary 

Hearing.  Adequate time needs to be 

allowed for NZX to consider the 

statement in response before deciding 

whether to amend the statement of 

claim or file a rejoinder.  It is also 

unclear when a Summary Hearing 

commences.  Is it when the NZX 

Discipline Members first discuss the 

matter? 

 

4.2 & 
11.x 

Evidence  The following amendments are proposed: 

4.2 (c) Delete “relating” in the second to last line and 

replace with “that are relevant”. 

 

11.x  Penalties for failure to comply with 

requirement to provide information or 

document: 

(a) A person who receives notice under Rule 

4.2, must comply with the requirement 

stated in the notice in the manner within 

the period (being not less than 4 Business 

Days or such other period advised by NZX 

Discipline after the notice is given to the 

SIA: the proposed changes are supported 

with the exception that the time period 

proposed for the production of evidence 

be increased to be not less than 5 

business days, thereby providing at least 

one full working week for the provision 

of the evidence.   

NZX adopts the submission of the SIA 

and will increase the time period 

available for the production of evidence 

to be not less than 5 business days. 
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person) specified in the notice.  
(b) Every person is liable to a fine of not 
exceeding $10,000, who, when required to 
comply with a notice given under Rule 4.2: 

(i) refuses or fails without reasonable 
excuse to comply with the notice;  or  

(ii ) knowingly or recklessly provides 
information that is false or misleading 
in any material particular. 

5.9 & 6.4  Timeframe for 
delivery of 
NZXDÕs 
determinations  

The following amendment to Rule 5.9 is proposed: 

5.9 Oral Hearing: If a party notifies NZX 
Discipline that it believes an oral Summary Hearing of 
a matter is essential to establish all the facts relevant to 
the matter in accordance with NZX Discipline Rule 
5.6(c) or 5.7: 

(a) that matter shall be heard by way of oral 
Summary Hearing within 10 Business Days of 
such notice or such other period as determined 
by NZX Discipline ; and 

(b) NZX Discipline shall deliver its Summary 
Hearing determination within 10 Business Days 
of the date of the oral summary Hearing. 

 

I t is proposed that Rule 6.4(b) should read as follows: 

6.4  NZX Discipl ine Rules for Ful l  Hearing: 
NZX Discipl ine Rule 5.5 to 5.17 

É  

(b) NZX Discipline Rule 5.8 shall be 
amended such that a Full Hearing must 
be convened to consider the matter and 
a determination must be issued within 

SIA: the proposed changes are 
supported. 
 
NZXD: the timeframes in Rule 5.8 
(Summary Hearing on Document) 
should be extended to 5 Business Days. 
Changes are also needed so that when 
amendments are made to the statement 
of case or statement in response (or a 
rejoinder is filed), the timeframes are 
reset. 

NZX adopts the submissions of NZXD 
for the reason that these submissions 
better provide for the consideration of 
summary matters and avoid doubt about 
the position regarding timeframes when 
statements of case or response are 
received .  
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30 Business Days after receipt by NZX 
Discipline of a statement of response or 
within such other period as determined 
by the Chairperson of the Division, or by 
process set out in a NZX Discipline 
practice note. 

 

A new Rule, Rule 6.4(bb) should be inserted to provide 
for timeframes for these determinations as follows: 

 

6.4  NZX Discipl ine Rules for Ful l  Hearing: 
NZX Discipl ine Rule 5.5 to 5.17 

É  

(bb) NZX Discipline Rule 5.8 shall be 
amended such that NZX DisciplineÕs 
determination under an oral hearing 
under the Full Hearing Procedure shall 
occur within 15 Business Days of such 
hearing or within such other period as 
determined by the Chairperson of the 
Division. 

4.16 Default 

determination  

The following rule is proposed to allow enable NZXD to 
enter default determinations: 

4.16  Default Determination  

(a) If the Respondent has failed to file a 
statement of response within the time frame 
permitted under these NZX Discipline 
Rules or that advised by NZX Discipline at 
pre-hearing review or otherwise after 
receiving an application for extension, NZX 
by application accompanied by proof of 

SIA: the proposed changes are 
supported. 
 
NZXD: The terminology in proposed 
Rule 4.16 needs to be aligned with the 
proposed new Rule 5.18 for service and 
the Rules as a whole need to adopt 
terminology consistent with new Rule 
5.18. 
 
As drafted, the words Òdeliver or postÉ 
to the RespondentÓ in draft Rule 4.16(a) 

NZX adopts the submissions of NZXD 
and will amend Rule 4.16 accordingly to 
both make it more easily understood and 
to make it consistent with Rule 5.18. 
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service may request a determination of 
breach by default, and may recommend a 
penalty to be imposed.  NZX must also 
immediately deliver or post a copy of that 
application to the Respondent. 

(b) If the Respondent opposes the application, 
NZX Discipline, on a determination that 
the Respondent had adequate reason to fail 
to file a statement of response, may adjourn 
the hearing of the default application and 
direct the Respondent to promptly file a 
statement of response.  If the default 
application is unopposed, or the 
Respondent did not have adequate reason 
to fail to file a statement of response, or the 
Respondent failed to file a statement of 
response after being given an opportunity to 
do so, NZX Discipline, on a determination 
that the Respondent has had notice of the 
statement of case and application for default 
determination and that NZX Discipline has 
jurisdiction in the matter, may make a 
determination and determine penalty.  

 

(c)   If a Respondent did not receive the 
statement of case or application for default 
determination, and a determination has 
been entered in the absence of any 
statement of response or application 
opposing a default determination being 
filed by the Respondent, the Respondent 
may apply to NZX Discipline to have the 
determination set aside if the Respondent 
can produce evidence that he did not 

would not benefit from the proposed 
Òdeemed serviceÓ rule in Rule 5.18, 
when they very much need to. 
 
Also in draft new Rule 4.16(b), Òfor 
failingÓ is preferred to Òto failÓ in lines 2 
and 4, and the reference to Òhas had 
noticeÓ needs to adopt the language in 
proposed new Rule 5.18 (i.e. Òhas been 
servedÓ).  Lastly, if deemed service has 
occurred, what if anything, is necessary 
for NZX Discipline to have jurisdiction.  
If service is all that is required for 
jurisdiction, then this reference should 
be removed. 
 
In draft Rule 4.16(c), circularity arises 
from a Respondent having standing only 
if he did not receive the relevant 
documents, but then can have the 
decision reversed if he proves he did not 
receive them or there are other good 
reasons.  The words Òa Respondent did 
not receive the statement of case or 
motion of default determination andÓ 
should be deleted from the first line, and 
a new sentence started after Òset asideÓ 
in line 4.   
 
Consider whether the Rule should apply 
if the Respondent did not receive both 
documents, or either of them.  It should 
be both. 
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receive the statement of case or the motion 
for default determination, or otherwise can 
show good reason for the determination to 
be set aside, NZX Discipline may set aside 
the determination if it considers that it fair 
and reasonable in the circumstances to do 
so. 

 

 Statement of 

Findings  

The following amendment to Rule 5.17(a) is proposed to 
confirm that the decision as to naming is made once, 
when NZXD makes its determination:  
 

5.17 Statement of Findings  

Each Division of NZX Discipline constituted to 
hear and determine a matter shall provide a 
written statement of its reasons for any decision it 
makes in determining a matter and its choice of 
any penalty imposed.  That Division shall forward 
to NZX that written statement of reasons.  NZX 
shall prepare a statement of the circumstances 
giving rise to the hearing of that matter which shall 
identify the Respondent by name, (unless no 
findings adverse to that Respondent have been 
made, or the Division constituted to hear and 
determine the matter has, at its discretion, decided 
not to identify that Respondent).  The statement 
of reasons provided by the Division and the 
statement of circumstances prepared by NZX may 
be published by NZX at NZXÕs discretion.  

 

 

SIA: the proposed changes are 
supported. 

NZX adopts the proposed amendment. 

8.1 & 

4.12 

Appeal and 

Review 

The following amendment adds a new Rule 8.1(c) to 
expressly allow for an appeal against decisions to issue 
public statements naming parties to the disciplinary 
process:  
 

SIA: the proposed changes are supported 
with one exception.  Rule 8.1: the 
penalty level available for appeal 
proposed in Rule 8.1(a)(ii) in the amount 
of $50,000 or more in the case of a 

NZX refer s to its comment on poposed 
Rule 5.18 supra regarding the position of 
employees in respect of NZXD 
proceedings.  Accordingly, NZX does  
not believe that the penalty level should 
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8.1 (c) any decision of NZXD to publish the name 
and/or identity of any party to a Full Hearing. 

 

NZXD shoul d only have the power to review the process 
of decision making and not the merits of the decision 
itself: 

4.12 Review of NZX Action by NZX 
Discipl ine:   An applicant for a waiver or ruling 
under the Conduct Rules, the Futures and 
Options Rules or any other rules and regulations 
of NZX from time to time may, apply to NZX 
Discipline for review of the decision made by 
NZX in respect of that waiver or ruling 
application (Referral).   

(a)  A Referral shall be sought only on the 
basis that the decision: 

(i)  was unreasonable having regard to 
the evidence available to NZX 
and the circumstances at the time 
NZX made the decision; or 

(ii)  made in circumstances when NZX 
has refused to consider 
information submitted by an 
applicant for waiver or ruling, 

and shall be confined to a review of the process 
of the decision made by NZX.  Any Referral 
under this rule shall be a review of NZXÕs 
decision making process with respect to the 
application, rather than a review of the merits of 
the decision itself and in light of any precedent 
that the applicant can present. NZX Discipline 
can not look to the merits of NZX's decision or 

natural person should be further reduced 
if NZX remains of the view that 
Employees at all levels within Market 
Participants are automatically captured 
under the NZX Participant and NZX 
Discipline Rules. An amount of $25,000 
is suggested, in recognition that such a 
reduced penalty available for appeal may 
still be sufficient to create significant 
financial hardship for many Employees 
at varying levels withint he industry, 
with the potential for bankruptcy in 
some cases.  
 
Rule 4.12: specifically support the 
proposed changes to this Rule.  Agree 
that NZX Discipline should only have 
the power to review the process of 
decision making and not the merits of 
the decision itself.  
 
NZXD: Suggest reversing the reference 
to Rules 6.1 and 5.3 in line 3 of the 
drafting, to avoid doubt that the 
limita tion applies only to Rule 5.3.  
 
Reviews of NZX Actions should be for 
more than as to matters of process, but 
decisions should be overturned only if 
no reasonable person in the position of 
NZX could make the decision.   
  
In that sense there is a tension between 
proposed Rule 4.12(a)(i) Ð 
ÒunreasonablenessÓ Ð and the balance of 
the provision which states that the 

be changed. 

In respect of the NZXD submission, 
NZX agrees with it and will adopt the 
suggested amendments. NZX  considers  
gives an appropriate level of comfort to 
Issuers, Market Participants and the 
public that NZX decisions are subject to 
oversight, albeit at a very high level that 
will normally involve questions of 
process but which may also include 
decisions that are irrational.  NZX 
expressly notes that this standard of 
review does involve NZXD simply 
exercising its discretion to remake the 
decision as if it were NZX in the event 
that it considers it would have made a 
different  decision to NZX.  Review will 
only be permissable where NZX has 
made a decision that is irrational or  
vitiated by procedural flaws. 
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consider new evidence.  

              (b) New Evidence shall not be received on a 
Referral. 

(c) A Referral shall be made in writing to 
the Chairperson stating the grounds for 
the Referral. The Chairperson (and in 
his or her absence the Deputy 
Chairperson) may: 

(i)  reasonably refuse to consider a 
Referral.  Where the 
Chairperson (and in his or her 
absence the Deputy 
Chairperson) refuses to consider 
a Referral it shall provide the 
applicant of that Referral with 
written reasons for such refusal; 
or  

(ii)  determine that the Referral be 
dealt with by NZX Discipline in 
accordance with the procedures 
set out in NZX Discipline Rule 
5, with any modifications to 
those Summary Hearing 
Procedures as the Division of 
NZX Discipline constituted to 
hear and determine that matter 
considers appropriate; or 

(iii)  determine that the Referral be 
referred back to NZX for NZX 
to reconsider the application for 
waiver or ruling afresh. 

review is Òconfined to a review of the 
process of the decision made by NZX É 
rather than a review of the meritsÓ.   
Rule 4.12(a)(i) ÒunreasonablenessÓ is a 
matter of ÒirrationalityÓ rather than 
ÒprocessÓ, and will involve 
reconsideration of the merits Ð albeit 
that a very high threshold will apply 
before the application will succeed.   
 
To reinforce that threshold, it may be 
preferable to substitute ÒirrationalÓ for 
ÒunreasonableÓ in that provision.   
 
Suggest removing the words following 
Rule 4.12(a)(ii) prior to Rule 4.12(b).   
 
NZX Discipline notes generally that it 
considers there is a stronger case for 
permitting reviews of rulings decisions 
rather than waivers. 
 

11.3, 

11.4, 

Penalties  It is proposed that in line with the (recently changed) 
insider trading regime in part I of the Securities Markets 

SIA: agrees the penalties should not be 
less than, and may be multiples of, the 

NZX supports the submissions of 
NZXD and does not support the 
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11.5, 11.9 
& 11.10  

Act, that the maximum fine payable should be the greater 
of: 

(1)  The maximum fine for an individual (which we 
consider ought to be increased from $250,000 to 
$500,000).   

(2)  Where the individual has profited from the 
breach, an additional fine may be imposed that is 
equal to the profit derived from the breach 
multiplied by 3. 

(3)  Proposition (2) also be introduced for non-natural 
persons by amending sections 11.3(g); 11.4(b); 
11.9(g) and 11.10(b) in the same manner as 
follows: 

11.3 (g) order that Market Participant to pay NZX 
within a specified time, a sum by way of 
penalty not exceeding $500,000, and where 
the party has profited from the breach, to pay 
to NZX an additional fine equal to the profit 
derived from the breach multiplied by 3 
notwithstanding that the total fine imposed 
may exceed $500,000 (plus GST or any other 
applicable tax);  and/or  

11.4 (b) order that Market Participant to pay to NZX 
within a specified time, a sum by way of 
penalty not exceeding $500,000, and where 
the party has profited from the breach, to pay 
to NZX an additional fine equal to the profit 
derived from the breach multiplied by 3 
notwithstanding that the total fine imposed 
may exceed $500,000  (plus GST or any 
other applicable tax). 

potential financial benefit that might 
accrue through breaches of the Rules, 
while noting that there is already 
provision for NZX Discipline to award 
restitution to a third party or to take 
remedial action where available.   
 
Notes the statement referencing the 
recent changes in penalties in Part I of 
the Securities Markets Act relating to 
insider trading. However, there are a 
range of penalties in the Securities 
Markets Act for different offences and it 
may not be appropriate to select just one 
type of offence in that Act in setting 
maximum penalties for NZX Discipline.  
 
The penalties that may be applied under 
actions taken by others should be 
considered, including, for example, 
actions that may be taken by the 
Securities Commission under the  
Securities Markets Act.  As a result, the 
proposals potentially create an 
environment of double jeopardy that 
may be inappropriate when compared 
with the penalties applicable to 
participants in the broader securities and 
financial advisory industry.  
  
The penalty provisions should 
specifically allow NZX Discipline to 
take into account the actual, likely or 
possible penalties applicable under other 
actions that have been, are being or may 
be undertaken by other bodies when 
setting fines. Further, NZX Discipline 
should also consider the maximum fines 
that apply under other legislative or 
regulatory provisions for similar offences 

submissions of the SIA and LCA.   

NZX considers that the increased 
penalties represent a far more realistic 
level of fine than is currently the case. 
The penalty provisions already allow 
NZXD to take account of other penalties 
that have been imposed but NZX would 
not expect NZXD to take into account 
speculation as to what other fines may 
may be imposed in the future by other 
tribunals or courts. 1.3, 11.4, 11.5, 11.9 
& 11.10  
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11.9 (g) order that Futures and Options Participants 

to pay to NZX within a specified time, a sum 

by way of penalty not exceeding  $500,000, 

and where the party has profited from the 

breach, to pay to NZX an additional fine 

equal to the profit derived from the breach 

multiplied by 3 notwithstanding that the 

total fine imposed may exceed $500,000 

(plus GST or any other applicable tax);  

and/or 

11.10 (b) order that Futures and Options Participant to 

pay to NZX within a specified time, a sum 

by way of penalty not exceeding  $500,000, 

and where the party has profited from the 

breach, to pay to NZX an additional fine 

equal to the profit derived from the breach 

multiplied by 3 notwithstanding that the 

total fine imposed may exceed $500,000 

(plus GST or any other applicable tax). 

 

The amendments to the Rules to enable NZXD to 

censure directors and former directors of Listed Issuers 

are as follows: 

11.5(b) issue a public statement that that Issuer or 
director or former director of that Issuer has 

acted in breach of the Listing Rules and:  

(i) state that no further action will be taken; 

and/or 

(ii) criticise the conduct of that Issuer or 
director or former director of that Issuer; 
and/or  

 (iii) make an announcement to the market 

that that Issuer or director or former director 

in determining appropriate penalties 

under NZX Discipline. It may be 

appropriate for these matters to be 

outlined in Guidance or Practice  

Notes, rather than in the Rules.  

  

Information should be published on the 

comparability of penalties with other 

relevant international bodies. 

 

NZXD:  The reference to “fine equal to 

the …” should be replaced with “fine 

not exceeding ….” in the draft clauses.   

 

The description of the maximum fine as 

the greater of the maximum fine for an 

individual or three times the profit is 

inconsistent with the drafting, which 

describes the profit based amount to be 

additional.  The words “that the 

maximum fine payable should be the 

greater of” could be deleted from page 

13, ahead of paragraph (1). 

 

The LCA made oral submissions that 

they did not see the justification for an 

increase.  
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of      that Issuer is found to have acted in 

breach of the Listing Rules and is censured 

by NZX Discipline or the Appeal Panel (as 

the case may be); and/or 

12A Costs  The following rule should be introduced as 12A.1 with an 

equivalent Rule change for 12A.3 (replacing references to 

‘NZX Discipline’ with ‘Appeal Panel’):  

12A.1 NZX Discipline Costs and Expenses 

Awards:  NZX Discipline may of its own 

initiative order any party to pay such reasonable 

costs as it thinks fit, regardless of any finding or 

the outcome of the case, after conducting a 

hearing under these NZX Discipline Rules.  Such 

costs may include the remuneration and expenses 

of members of NZX Discipline, and any costs 

incurred by NZX in the preparation and 

presentation of its case.  Such order, which may be 

made at the same time as the determination, or 

following the determination, will be made after 

the parties have been heard on costs. 

           Such an order may include: 

(a) The costs and expenses of a hearing, 

including, the fees and expenses of and 

incidental to NZX Discipline conducting 

the hearing, and any other expenses related 

to the hearing (including any amount 

payable under NZX Discipline Rule 12.A.2) 

shall be as fixed and allocated by NZX 

Discipline in its determination. 

(b) Where the order is made in favour of NZX, 

the costs and expenses incurred by NZX in 

the preparation and presentation of its case 

12A.1A In the absence of such an award as outlined in 

SIA: the proposed changes are 

supported, subject to appropriate 

definition as to what may constitute 

reasonable costs and expenses for NZX.   

 

It is suggested that Rule 12A.1 be 

further amended to clarify that NZX 

Discipline costs and expenses awards 

may include an award, not only to NZX, 

but to a Respondent where NZX 

Discipline determines such an award to 

be appropriate.  

 

 

NZXD: delete reference to NZX 

Discipline (under its new name) fixing 

and allocating costs “in its 

determination”. Costs are typically 

allocated after the determination is made 

and after submissions have been 

received following communication of the 

determination to the relevant parties. 

 

The second sentence of Rule 12A.1 

should be amended to provide that 

“Such costs may include the 

remuneration and expenses of members 

and staff of NZX Discipline …”   

 

In respect of the SIA submission, NZX 

does not consider that there is any need 

to define in the Rules what may 

constitute reasonable costs and 

expenses. The question as to what costs 

and expenses are reasonable will always 

be a highly fact specific and is one for 

the particular NZXD panel considering 

the costs application.  

 

 

NZX also does not consider that it 

should be liable for costs against it in the 

course of enforcing the Conduct rules.  

In doing so it is performing a function 

akin to a public regulatory function and 

the exercise of its discretion should not 

be compromised by commercial 

concerns about what costs may 

ultimately be awarded against it. 

 

 

NZX also does not support the NZXD  

submission regarding the timing of a 

costs decision because the proposed 
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the above clause 12A.1 fixing and allocating the 

costs and expenses of the hearing, each party 

shall be responsible for the legal and other 

expenses of that party and for an equal share of 

the fees and expenses of NZX Discipline and 

any other expenses relating to that hearing, 

including any expert’s costs,and costs of any 

counsel assisting NZXD. 

12A.1B Any order for costs made by NZX Discipline, in 

terms of Rule 12A.1, shall be paid within 30 

days of receipt of the notification in writing of 

the amount payable. 

amendments are designed to streamline 

the process and enable the substantive 

determination and costs applications to 

be dealt with in a single hearing if the 

particular panel considers  it is 

appropriate.  

 

NZX supports the concept of costs 

including the remuneration  and 

expenses of the staff of NZX Discipline 

but notes that NZXD does not have a 

separate legal personality and , as such, 

cannot have staff, but rather an 

Executive Counsel. Accordingly the 

reference to staff will be altered to 

Counsel to NZX Discipline and NZX 

staff assisiting NZX Discipline.  

11.14 Set-off Accordingly, the following rule should be introduced as 

11.14: 

 

11.14 No set-off:   Fines orders imposed on Market 

Participants, Issuers or Futures and Options 

Participants under these NZX Discipline Rules 

can not be set-off against any other monies 

owed by NZX to the party against whom the 

penalty has been imposed. 

 

The following provision should be added to the amended 

cost provision set out in the above “Costs” section: 

(h) Any order for costs imposed on Market 

Participants, Issuers or Futures and Options 

SIA: the proposed changes are 

supported. 

 

NZXD: please clarify where the 

proposed new paragraph (h) is to be 

inserted by using a Rule reference.  

NZX adopts the proposed amendment.  
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Participants under this Rule can not be set-

off against any other monies owed by NZX 

to the party against whom the costs order 

has been imposed. 
 

3.4 Composition of 
Divisions  

The following introduction of a new Rule 3.4 is proposed 

to build greater flexibility into the operation of NZXD 

Divisions: 

 

3.4 Appointing of Temporary Member:  The 

Chairperson, or the Deputy Chairperson in his or 

her absence, may appoint to an NZX Discipline 

Division any person whom he or she considers 

appropriate to replace any member who is unable 

to act or attend. Any such appointment only 

extends to such time as the determination of the 

relevant Division is finalised. 

 

SIA: the proposed changes are 

supported. 

NZX adopts the proposed amendment. 
 
 
 
 
 
 
 
 
 . 

12.1 Annual 
Regulatory 
Report  

It is proposed that Rule 12.1 be deleted and the following 

rule be inserted: 

 

12.1 Content of report:  Following the end of each 

calendar year NZX shall collate the following 

information for that year and provide it to NZX 

Discipline as a report by the end of April of the 

following year: 

(a) breaches of the Conduct Rules, Futures and 

Options Rules or any other rules or 

regulations of NZX from time to time 

identified by NZX; and 

(b) complaints received by NZX in respect of 

Market Participants, Issuers and Futures 

and Options Participants; and 

(c) the use of the proceeds of the Disciplinary 

SIA: the proposed changes are 

supported. 

 

NZXD:  it would be better if the report 

that is to be issued by NZXD by 30 

June, records all activities for the year to 

30 April (including the regulatory 

matters mentioned in 12.1 (a) (b) and 

(c)) - as is the case at the present time. 

As proposed in the consultation paper, 

information in the NZXD annual report 

will be six months to eighteen months 

old when the report is issued. 

 

In the draft Rule 12.1(e), NZX 

Discipline’s confidentiality obligations 

are referred to.  These confidentiality 

obligations relate to materials provided 

NZX adopts the proposed amendment.  

 

NZX does not agree with the NZXD 

submission and considers the proposed 

amendment should remain, so as to be 

consistent with the reporting period of 

NZX. 

 

NZX agrees that draft Rule 12.1(e) 

should be amended to specifically 

require that disclosures made in the 

Report must be consistent with NZXD’s 

decision on name publication. 
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Fund. 

 NZX Discipline shall create and provide an annual 

regulatory report to the public by the end of June 

of the following year using as a minimum the 

information from the report in respect of each year 

provided to NZX Discipline by NZX above, and 

that collated by itself listed below: 

(d) the number of statements of case issued by 

NZX and the type of matters addressed in 

those statements of case; and 

(e) the findings of NZX Discipline and the 

Appeal Panel in respect of each statement 

of case issued by NZX where to do so 

would not be in breach of NZX Discipline’s 

confidentiality obligations; and 

(f) any penalties imposed by NZX Discipline 

and the Appeal Panel; and 

(g) a statement from NZX Discipline and the 

Appeal Panel whether or not it believes that 

adequate resources have been made 

available to it to undertake its role under 

these NZX Discipline Rules. 

to NZXD (see Rule 17). However the 

disclosures should also be required to be 

consistent with NZXD’s decision on 

name publication. 

 

2.13 Change of 

Status of 

NZXD 

Appointees  

The following new Rule 2.13 is proposed to clarify the 

position of members of NZXD who, for whatever reason, 

no longer fall within their original class of appointment: 

  

2.13 Change of Status:  Where the status of a 

member of NZX Discipline has changed such 

that he or she no longer comes within the class of 

his or her original appointment under NZX 

Discipline Rule 2.1, he or she shall be deemed to 

be no longer a member of NZX Discipline once 

all Hearings with which that member is involved 

SIA: the proposed changes are 

supported. 

NZX adopts the proposed amendment. 
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are concluded, unless:  
 

(a) he or shee is also eligible for appointment as 
another class of appointee under NZX 
Discipline Rule 2.1; and 
 

(b) NZX consents to the change of class of 
appointment; and 
 

(c) the composition of NZX Discipline satisfies 
the requirements of NZX Discipline Rule 
2.1 after the change of appointment date; 
then  

 
(d) the member may continue as a new class of 

appointee to NZX Disciplin e.  
 

14.2 Renumeration 

of NZDX 

Members 

NZX proposes that a new clause be inserted into the rules 
providing for a 2 yearly review of the remuneration of 
NZXD members. The current Rule 14 will become Rule 
14.1. This rule will expressly provide that the 
remuneration for NZXD members will not be reduced as 
a result of the review:  
 
14.2 Remuneration Review:   The remuneration 

of NZX Discipline Members shall be reviewed 
every two years from 30 June 2008.  The 
remuneration review committee will consist of 
the Head of Market Supervision at NZX, the 
Chairperson of  NZX Discipline and the Director 
of  Market Supervision at the Securities 
Commission.  That committee shall make a 
recommendation to the NZX Board. The NZX 
Board shall determine the rate of remuneration 
payable to members and may accept, reject or 
alter that recommendation, provided that the 

SIA: the proposed changes are 
supported. 

NZX adopts the proposed amendment. 
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NZX Board may not reduce the rate of 
remuneration payable to members without prior 
approval of the Securities Commission. 

 
2.6 Further Term  

The current Rule 2.6 contains a typographical error, 
whereby it refers to Òfuture term or termsÓ. This should 
be replaced by Òfurther term or termsÓ. 

 

SIA: the proposed correction is noted. NZX adopts the proposed amendment. 

2.1, 2.2 & 
1.2  

NZX 
Appointees to 
NZXD 

It is proposed to remove from the NZXD Rules the 
requirement for NZX Appointees to be appointed to 
NZXD.   
 
This would be achieved by the followign amendments:  
2.1  (e) - Delete 
2.2 - Delete 
 
New clause: 

2.2 NZX Quorum:  In considering any matter brought 
to NZX Discipline, the Chairperson, Deputy 
Chairperson or the chairperson of the relevant 
Division may in order to obtain advice and guidance 
on practical market operational matters consult with 
any NZX staff members considered appropriate to 
provide the requisite advice or guidance. 

 

SIA: the proposed changes are 
supported. 

NZX adopts the proposed amendment.  
 

2.11 NZXD 
Chairperson 

Rule 2.11 would be amended to provide that the 
members of NZX Discipline shall select the Chairperson 
only from those appointments made pursuant to Rule 
2.1(a) 

SIA: the proposed changes are 
supported. 
 
NZXD: the proposal for amendment of 
Rule 2.11 should be deleted.  That is, 
there is no Rule to specify the 
qualifications required for eligibility to 
be elected chairperson of NZX 
Discipline.   This is because much of the 

NZX will adopt the proposed 
amendment and does not agree with the 
NZXD submission. NZX considers that , 
given that NZXD is a quasi judicial 
body,  that the chairperson should always 
be an experienced lawyer. 
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role of the chairperson is administrative.   
Expertise within NZXD panel members 
can provide the required judicial and 
legal input.  

 
 
 

1.3 Consultation on 

Rule Changes: 

Requirement 

that NZX 

consult with 

NZXD  

NZX proposes inserting a new Rule 1.3 that expressly 
stipulates that no amendment to the Discipline Rules can 
occur until NZX has consulted with NZXD:  
1.3 Consultat ion Required Before Any Change 
To Discipl ine Rules :  NZX must consult with NZX 
Discipline before making any changes to the NZX 
Discipline Rules. 

SIA: the proposed changes are 
supported. 

NZX adopts the proposed amendment. 

 Rule Format NZX proposes to separate the NZX Discipline Rules into 
a separate rule book, in a consistent format and style. 
 

SIA: the proposed changes are noted and 
supported. 

NZX adopts the proposed amendment. 

 Annual election 

of Chairperson 

and Deputy 

Chairperson 

 NZXD: There should be a Rule to 
provide for the annual election of the 
Chairperson and Deputy Chairperson by 
the members of NZX Discipline.   
There should also be provision for 
nominations for the positions to be made 
three weeks prior to the NZXD AGM 
and to be advised to all members of 
NZX Discipline.    By prescribing an 
annual election, this does not necessarily 
mean that the appointments are to be 
seen as rotational or limited to one year. 
 

NZX does not support this submission 
because it considers that it introduces 
uncertainty as to continuity of 
leadership.  

 Application of 
penalties levied 
against NZX 

 NZXD: The Rules relating to Appendix 
1 should contain the provision that any 
fines imposed on NZX should be 
earmarked for payment to an 
organisation that provides market 
education, and that is approved by the 
Special Division. Under the present 
Rules, any fines levied on NZX that are 
paid in to the NZX Discipline Fund 

NZX does not support this submission.  
The costs of administering NZXD is 
borne out of the NZXD Discipline 
fund, and not by NZX.  While NZX 
may provide cash flow to the NZXD 
fund when the fund has insufficient 
funds, these advances are reflected as a 
debt due to NZX by the NZXD fund.  
An award against NZX is recorded as a 
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 Rule 11.13(b) Ð 
Funding of 
NZX Discipline  

 NZXD: Greater clarification should be 
made in the Rules that NZX 
DisciplineÕs decision-making on 
penalties and costs is distinct from its 
funding source.  At present Rule 11.3(b) 
provides that proceeds in the Discipline 
Fund shall be used (among other things) 
to meet the costs and expenses of NZX 
Discipline. That might suggest a conflict 
of interest, and that NZX Discipline is 
incentivised to cut its penalties to meet 
its needs. The impression is exacerbated 
by the impression held by many people 
that NZX Discipline controls the 
ÒDiscipline FundÓ. It would be better if 
this were unbundled, thereby reflecting 
what is the real position:  

a. A Rule be included that 
NZX must fund the costs 
and expenses of NZX 
Discipline and the Appeal 
Panel (which is the current 
position in any case); and 

b. Rule 11.13(b) amended to 
say that the Fund can be 
used to meet NZXÕs costs 
in funding NZX Discipline 
and the Appeal Panel.  

NZX does not to adopt this submission. 
As NZX Discipline does not have a 
separate legal identity from NZX, NZX 
is automatically responsible for the 
costs and expenses of NZX Discipline 
and the Appeal Panel. 


